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Disclaimers

© PricewaterhouseCoopers Incorporated with registration number 1998/012055/21 ("PwC"). All rights reserved.  PwC is part of the 

PricewaterhouseCoopers International Limited ("PwCIL") network that consists of separate and independent legal entities that do 

not act as agents of PwCIL or any other member firm, nor is PwCIL or the separate firms responsible or liable for the acts or 

omissions of each other in any way. No portion of this document may be reproduced by any process without the written permission of 

PwC.

The information contained in this document prepared by PwC is provided for discussion purposes only and is intended to provide the 

reader or his/her entity with general information of interest. The information is supplied on an "as is" basis and has not been 

compiled to meet the reader’s or his entity’s individual requirements. It is the reader’s responsibility to satisfy him or herself that the 

content meets the individual or his/her entity’s requirements. The information should not be regarded as professional or legal advice 

or PwC’s official view.  No action should be taken on the strength of the information without obtaining professional advice. Although 

PwC takes all reasonable steps to ensure the quality and accuracy of the information, accuracy is not guaranteed. PwC shall not be 

liable for any damage, loss or liability of any nature incurred directly or indirectly by whomever and resulting from any cause in 

connection with the information contained herein.
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Challenges facing the Expert Accountant – with a 
specific focus on report writing  and testifying in 
criminal matters

• What is an expert witness

• The South African Forensic Accountant

• An investigation under extreme circumstances

• Appointment of Forensic Accountant

• Working with SAPS

• Tainted Evidence

• The Expert Witness Report

• Presenting Evidence in Court and Cross Examination
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Expert Witness

• Expert witness for whom?

• Expert witness for the prosecution?

• Expert Witness for the defence?

• How about unbiased expert witness for the truth?

Slide 4



PwC
September 2014

What is an Expert Witness

• In theory, the expert witness is called upon to provide objective 
assistance to the court.

• In practice some say it is a person who is expected to say 
whatever can “reasonably” be said on behalf of the client who 
paid the fees.

• One expert made cynical by his exposure to the legal profession 
suggested that an expert witness is “chosen” not for their 
wisdom or sagacity but for their willingness to say in the 
simplest, clearest, least tentative way what a particular side 
wants said. 
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What is an Expert Witness (contd...)
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In Menday v Protea Assurance Co Ltd Addleson J said: (1)

“In essence the function of an expert is to assist the Court to reach a conclusion on 
matters on which the Court itself does not  have the necessary knowledge to decide. 
It is not the mere opinion of the witness which is decisive but his ability to satisfy 
the Court that, because of his special skill, training or experience, the reasons for the 
opinion which he expresses are acceptable... However eminent an expert may be in 
a general field, he does not constitute an expert in a particular sphere unless by 
special study or experience he is qualified to express an opinion on that topic. The 
dangers of holding otherwise – of being overawed by a recital of degrees and 
diplomas – are obvious; the Court has then no way of being satisfied that it is not 
being blinded by pure ‘theory’ untested by knowledge or practice. The expert must 
either himself have knowledge or experience in the special field on which he testifies 
(whatever general knowledge he may also have in pure theory) or he must rely on 
knowledge or experience of others who themselves are shown to be acceptable 
experts in that field.”

(1) 1976 (I) SA 565 (E) 569
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The South African Forensic Accountant

Known by many names including:
• Fraud examiner
• Fraud auditor
• Forensic auditor
• Financial crime investigator
• Forensic investigator

What the Forensic Accountant is can be best described by Justice Squires in 
State vs Shaik.

“Van der Walt was plainly an impartial witness who simply described 
chapter and verse, in extraordinary detail, the evidence that he culled 
from the mass of documents given to him to investigate. In one or two 
aspects that he expressed an opinion, there was nothing amiss about so 
doing, but we have not relied on any of this”.
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Appointment of Forensic Accountants

− Who has appointed you and for what purpose:
• Private sector client
• State entity (municipality,  provincial/national departments, university, 

etc.)
• SAPS
• NPA

- Terms of appointment:
• Mandate/scope – specific area of investigation
• Changes in scope of work
• Basis of billing and limit on fees
• Who do you report to

− Becoming more common for a firm to be appointed but with a specific person 
to be the expert who will testify.
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Working with SAPS
• If a criminal investigation, team needs to be lead by the investigating officer.

• Forensic Accountant can’t perform the functions of the SAPS. Examples of which 
are:
− Apply for subpoenas
− Serve subpoenas
− Apply for search warrants
− Execute search warrants
− Take warning statements

• Forensic Accountant can:

− Review and analyse all seized documents

− Interview potential witnesses

− Draft affidavit for witnesses

− Analyse computer evidence
Slide 9
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Access to information in Criminal Docket
What type of information/evidence:
• Complainants documents
• Subpoenaed bank documents
• Seized documents, computers, cell phones etc.

Complainants documents:
• Usually have access to this before it gets into docket
• Can be used for disciplinary, civil and criminal proceedings

Subpoenaed/Seized evidence
• Can only be used for criminal proceedings until presented in court.
• Work with copies
• Don’t write/highlight on original
• All originals to be uniquely referenced
• Know the source of all documents

Slide 10



PwC
September 2014

Tainted Evidence

• Fruit of the Poisoned Tree:
− If supporting documents not admitted then report useless.

• Chain of Custody after seizure of documents:
− Misfiled
− Damaged
− Destroyed
− Who had custody at all times.

• Technical and procedural irregularities pursuant to the issue of the 
warrant itself:
− Normally outside the control of forensic auditor but you become 

tainted by being associated with the matter.

Slide 11



PwC
September 2014

The Expert Witness Report
ACFE – Reporting Standards:

“A first-rate written report is based on a first-rate investigation”

• Preparation – deficiencies in performing the investigation are likely to be very 
evident when preparing the report.

• Characteristics of a Good Report:
− Accuracy 
− Clarity 
− Impartiality and relevance (report all facts without bias)
− Timeliness.
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Quotes from Electoral Court Judgement
Case no EC 05/14

• “The PwC report describes the conduct of the respondent as incurring luxurious 
expenditure. That finding, having regard to the failure of the respondent to follow 
procurement procedures, is fully justified and I also agree with it.”

• “This is borne out by the subsequent finding in the PwC report (an expert forensic 
report) that the transaction was subject to too high an interest rate. There is nothing 
to controvert the detailed and reasoned evidence contained in the PwC report.”

• “Each of the findings in the PwC report is consequently factually correct.”
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The Expert Witness Report
• The work of a forensic accountant is divided into three parts:

1) An investigation where the facts are gathered, lays the foundation for any 
opinion.

2) Writing a report incorporating the facts upon which the opinion is based.
3) Testifying about the contents of the report

• The report should follow a set format:
− Cover page
− Index
− Define abbreviations and terminology
− Authors details and experience
− Mandate
− Caveats
− Anyone else who assisted
− Issues being investigated
− Work performed and evidence gathered
− Summary/Conclusions.
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Practical tips for Expert reports 
(remember who is going to use the report: judge and lawyers)

− Cover page
− Contents page
− Headers on each page
− Pages numbered
− Paragraphs numbered
− Clear headings
− Glossary
− Short sentences and paragraphs
− Double spacing or space and a half
− Margins wide enough for written comments
− Clear references to supporting documents/annexures
− Annexures to be clearly numbered and referenced
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Practical tips for Expert reports (contd...)
(remember who is going to use the report: judge and lawyers)

− Files to be clearly numbered
− Use graphics where ever possible – (Jurors recall 10% of what they hear, 

but they recall 85% of what they hear and see)
− Chronology
− Summary of findings/conclusions/opinions
− Date report
− Sign report
− Use language a non expert can understand
− The report should be able to stand alone ie. contain everything the judge 

would need
− Qualifications and experience to be set out clearly
− Easy for judges and lawyers to use.
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Presenting Evidence in Court and Cross 
Examination

− This is the ultimate test
− Many forensic accountants (experts) have  never had this experience
− This is what sets a forensic accountant apart from an accountant or 

auditor
− Expert witnesses are engaged because of their experience testifying before 

(chicken and egg situation)
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What preparations to make before going to 
court

i. Technical
- Agree fees and basis of charging
- Detailed briefing/consultation with prosecutor
- Review all evidence in case and supporting report
- Ensure you are in agreement with prosecutor on how evidence in chief  

will proceed
- Find out what the first question will be
- Ensure your  notes, exhibits, reports etc in good order
- Identify the strengths and weaknesses in your evidence
- Prepare potential questions and answers for cross examination
- Review your report thoroughly (including annexures)
- Tell the prosecutor any specific questions you want him to ask you
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What preparations to make before going to 
court (contd...)

ii. Practical
- Bring a spare, clean copy of your report
- Contact telephone numbers
- Dress (appropriate  court clothes)
- Accommodation arrangements
- Lunch arrangements
- Make sure exhibits are available
- Meeting point at court
- Transport arrangements/parking
- Venue
- Date and time required
- What is the judge like
- What is the defence counsel like
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What preparations to make before going to 
court (contd...)

iii. Personal 
- Decide how you want to come across
- Practice your introduction
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If you were a lawyer, what techniques would 
you use to disconcert a witness

- Pick on personal attributes
- Twist what you say
- Appear demeaning
- Appear disinterested in what you are saying
- Ask the same question in a number of ways
- Ask you a question out of context
- Come back to the same point at a later stage
- Home in on weaknesses (need to have prepared answers for these)
- Typo’s in report
- Hypothetical questions
- Interruptions
- Attack your qualifications and experience
- Closed questions – yes or no
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If you were a lawyer, what techniques would 
you use to disconcert a witness (contd...)

- Attack your foundation of facts 

- Focus on unimportant points

- Theatricals

- Sarcasm

- Bullying

- Getting personal

- Keep asking you to speak up

- Keeping asking you to slow down

- Start at any place in the report

- Silence – waiting for you to fill the uncomfortable gap
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Strategies employed in Cross Examination

- Discrediting the witness

- Terms of engagement

- Bias

- Fees

- Contradiction

- New information

- Safety/Good guy

- Sounding board

- Support opposing sides theory

- Confrontation
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Directing your answers to the Decision Maker

- As soon as you enter the witness box, align your feet directly to the 
judge. If your back is to the defence lawyer, then all the better!

- Do not move your feet. Twist at the hips until facing the questioning 
lawyer. Listen carefully to the question the lawyer is asking. When he 
has finished his question, and not before, turn back to face the judge.

- This is your natural, comfortable position and your feet will remind you 
to face the judge. You are now making eye contact with the judge or at 
least looking in his direction if he is making notes. You cannot see the 
lawyer at this stage and so his looks of disbelief do not apply! Answer 
slowly and clearly.

- Sometimes you will be seated to give your evidence. Use the same 
principles as if you were standing.
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Experts will appear credible when they follow 
these suggestions
- Speak clearly and audibly

- Refrain from using professional jargon 

- Use simple terms to describe findings and opinions

- Address the specific questions asked, do not go off on a tangent or volunteer 
more than a question asked

- Do not verbally fence with defence attorney

- Maintain a professional demeanor

- Be calm and deliberate when responding to questions

- Dress conservatively

- Hair neatly combed, shoes shined

- Use graphs, charts and other visual aids if they help

- Do not read from notes, if you can avoid it
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Experts will appear credible when they follow 
these suggestions (contd...)
- If you have a document to introduce make sure enough copies are available and 

quickly retrievable.

- Don’t hem and haw or stammer.

- Retain composure when a tough or complex question is asked.

- Ask for repetition or clarification if do not fully understand the question.

- If you do not know the answer say so, don't guess.

- Do not stare off into space or at the floor or ceiling.

- Do not raise your voice in anger if the defence attorney tries to bait you.

- Be honest.

- Don’t invent.

- Don’t inflate.

- Don’t evade.
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Key Overarching Concept—Will You Contradict
Yourself?

Skilled Trial Counsel

– will pour over every assertion you have made about the relevant topics and 
incorporate your prior statements verbatim into questions designed to compel you 
to either: (i) agree (which gives counsel the admission he wants) or (ii) 
disagree (which gives counsel the opportunity to impeach you by 
showing that you are testifying/speaking differently now than you did 
on a prior occasion)

– will not be terribly interested in figuring out how these inconsistent statements 
might be explained or reconciled by such things as the availability of new data, key 
factual differences in the cases, or other factors that reveal a lack of tension or 
conflict—this is the nuance and context that you will have to supply

– pay extremely close attention to every word in the question to make sure it is 
verbatim (or virtually indistinguishable from) your prior statement because if it is 
not, it may provide a basis for you to disagree with impunity

– Assume that counsel knows the answer to the question he is asking
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Be Prepared For the Microscope—Have the 
Answers And Responses to Such Questions As:

– Did you personally gather the data? read the data? (implying that if others gathered 
the data, they should be testifying because you lack personal knowledge  
regarding or sufficient command of the matter)?

– Who formulated the assumptions? assessed their reasonableness?

– Did you commit any errors in reaching your opinion? What corrections?

– Did you omit any data, evidence, facts in rendering your opinion?

– Can we tie the bases for your opinions to facts/admissible evidence?

– Did you personally create or select the models used?

– Are the building blocks of your opinion (models/methodology) tested? accepted in 
the relevant community? free from problematic error rates? in existence prior to 
the instant case? peer reviewed?

– Did you personally perform the calculations? verify the calculations?

– Did you personally draft the reports? Are they consistent?

– Have you changed any of your assumptions, methodologies or opinions?
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Be Prepared for Land Mines

• Pay attention to every word in opposing counsel’s question as if each one has 
enormous significance—because it does

– you’re being paid for your testimony, correct?

– you spoke to your lawyer before this case?

– all things being equal, you would agree that . . . . ?

– you have an interest in the outcome of this matter, right?

– your wish here is to convince the judge that the accused is guilty?

• Be leery of invitations to agree with “possibilities.”

• Be suspicious of open-ended questions—why would opposing counsel want to 
seemingly relinquish control?

• Pay careful attention to opposing counsel’s characterization of your opinion—So 
what you’re saying is . . . .; Let me clarify . . .

• Beware of the compound question (e.g., and, but, or)—only answer one question at 
a time.
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Be Prepared for Land Mines (cont’d)

• Pay close attention to your word choice—I imagine, I suppose, my assumption would 
be, etc.—opposing counsel may try to seize upon such language to suggest uncertainty 
and equivocation in your opinions.

• Be on the look out for “cherry picking” questions where counsel:

(i) selectively includes only a portion of your prior statement and invites you to 
agree with this incomplete assertion;

(ii) shows you only a sentence or part of a discussion in a document without 
reading the passage in context; or

(iii) asks you to affirm the applicability of one principle in a given field without 
taking into account other applicable principles.

• Watch out for invitations to agree with absolute statements: You would agree that it is 
always . . . , one never should . . . .

• Invitations to fill the silence

• Make sure counsel is actually posing a question—My understanding is . . ., My sense is 
that . . . .
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Further Tips Re Preparing For Cross-
Examination

• Handling the One-Word Answer Box—True-False, Yes-No, Right-Wrong

– Determine if the question is truly capable of being answered in this fashion or if 
doing so would force you to provide a misleading or incomplete response 
(preserve your credibility as a reasonable person).

– Determine if the question can be answered in this limited fashion with the 
preface “under the specific facts as you’ve described them” (underscores the 
limitations of the response which may not exist in reality).

– Determine if qualifiers are appropriate following a yes or no question including 
“generally speaking”, “in some instances”, “however, there are exceptions etc.”
• However, be careful when using these qualifiers because opposing 

counsel may use them to expand your cross-examination or make you 
appear uncertain about your opinion, or seek to gain a concession that his 
expert’s conclusions can be correct in those exceptional instances that you 
identify.
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Further Tips Re Preparing For Cross-
Examination (cont’d)

• Handling the Hypothetical Question

– If the question permits, you can note that the hypothetical

• does not bear any relationship to the actual facts of the case.

• is a very rare or unusual occurrence.

• is not one you have ever encountered in your career.

• runs counter to best practices, applicable policies or other guidance that

informs your opinion.

– If applicable (and permissible under the circumstances), you can note that the 
hypothetical is incomplete and cannot be answered.

– If applicable (and permissible under the circumstances), you can note that the          
hypothetical is incomplete yet could be answered by adding the missing 
components (which may provide an opportunity for you to complete the 
hypothetical and reinforce your strongest points).

– You can also politely decline to engage in sheer speculation.

1 Slide 47



PwC
September 2014

Preparing For Cross-Examination
Ten Commandments For Experts

1. Do not get rattled, defensive, angry, or argumentative, and don’t be afraid to make reasonable 
concessions—remain composed, be yourself—persuade the Judge, not opposing counsel.

2. Do not overstate your opinion or give knee-jerk endorsements of other people’s opinions/work.

3. Never guess or assume (e.g., that you and opposing counsel have a common understanding of the 
terms in his question).

4. Make sure you finish your answer but never interrupt, be afraid of saying you don’t understand a 
question, or speak before fully hearing the entire question.

5. Always read the entire document before answering questions about it.

6. Never let the examiner control the pace.

7. Always carefully reflect before answering questions; give counsel a chance to object.

8. Only answer the precise question posed as concisely as possible and don’t volunteer or fill in silence 
(the role of the academic  v the role of an expert witness).

9. Never be afraid to limit questions to your area of expertise/engagement and to state the limited 
scope of your opinion (avoid the deep water)—remember “I don’t know” may be the end of your 
answer.

10. Never be afraid to admit you were wrong and correct it— Always tell the truth.
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Conclusion
• You are only as good as the last time you testified. A reputation that has taken 

years to build can be destroyed in one session of cross examination if you are  
not  adequately prepared and furnished with the facts you are going to testify 
about.

• No fee is worth taking a chance you will tarnish or destroy your reputation.

• Your Opinion is your own – along with your  Integrity and Reputation
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